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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )IEI Responsive to communication(s) filed on 22 March 2010 . 
2a)D This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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4) ^3 Claim(s) 1-10, 12 and 13 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) M Claim(s) 1-10, 12 and 13 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121 (d). 
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A request for continued examination under 37 CFR 1.114, including 
the fee set forth in 37 CFR 1 .17(e), was filed in this application after final 
rejection. Since this application is eligible for continued examination under 
37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely 
paid, the finality of the previous Office action has been withdrawn pursuant 
to 37 CFR 1.114. Applicant's submission filed on March 22, 2010 has been 
entered. 

The nonstatutory double patenting rejection is based on a judicially 
created doctrine grounded in public policy (a policy reflected in the statute) 
so as to prevent the unjustified or improper timewise extension of the "right 
to exclude" granted by a patent and to prevent possible harassment by 
multiple assignees. A nonstatutory obviousness-type double patenting 
rejection is appropriate where the conflicting claims are not identical, but at 
least one examined application claim is not patentably distinct from the 
reference claim(s) because the examined application claim is either 
anticipated by, or would have been obvious over, the reference claim(s). 
See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In 
re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 
759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 
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937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 
619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 
(CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) 
or 1 .321 (d) may be used to overcome an actual or provisional rejection 
based on a nonstatutory double patenting ground provided the conflicting 
application or patent either is shown to be commonly owned with this 
application, or claims an invention made as a result of activities undertaken 
within the scope of a joint research agreement. 

Effective January 1 , 1 994, a registered attorney or agent of record 
may sign a terminal disclaimer. A terminal disclaimer signed by the 
assignee must fully comply with 37 CFR 3.73(b). 

Claims 9 and 12 rejected on the ground of nonstatutory obviousness- 
type double patenting as being unpatentable over claim 6 of U.S. Patent 
No. 7,510,737. Although the conflicting claims are not identical, they are 
not patentably distinct from each other because the process steps in the 
patent are basically the same as the process steps of the claims. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 9 and 12 are rejected under 35 U.S.C. 103(a) as being 
obvious over Bialek (7,510,737). 

The applied reference has a common inventor with the instant 
application. Based upon the earlier effective U.S. filing date of the 
reference, it constitutes prior art only under 35 U.S.C. 102(e). This 
rejection under 35 U.S.C. 103(a) might be overcome by: (1) a showing 
under 37 CFR 1 .132 that any invention disclosed but not claimed in the 
reference was derived from the inventor of this application and is thus not 
an invention "by another"; (2) a showing of a date of invention for the 
claimed subject matter of the application which corresponds to subject 
matter disclosed but not claimed in the reference, prior to the effective U.S. 
filing date of the reference under 37 CFR 1.131; or (3) an oath or 
declaration under 37 CFR 1 .130 stating that the application and reference 
are currently owned by the same party and that the inventor named in the 
application is the prior inventor under 35 U.S.C. 1 04, together with a 
terminal disclaimer in accordance with 37 CFR 1 .321 (c). This rejection 
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might also be overcome by showing that the reference is disqualified under 
35 U.S.C. 1 03(c) as prior art in a rejection under 35 U.S.C. 1 03(a). See 
MPEP § 706.02(l)(1) and § 706.02(l)(2). 

Applicant has indicated in the response July 8, 2009 that the present 
invention is commonly owned but applicant did not specifically state the 
ownership at the time of applicants' invention. A statement attesting to the 
ownership at the time of applicants' invention would overcome the 
rejection. 

Claims 1 -7, 9,10,12 and 1 3 are rejected under 35 U.S.C. 1 03(a) as 
being unpatentable over Hercules Inc (EP 0757895) in view of Fischer as 
further evidenced by Lowe and also Schwartzberg. 

Hercules discloses low fat salad dressing made to contain a pectin 
derivative as a partial or complete fat substitute. The dressing formulation 
is shown at the example bridging columns 6 and 7, starting at line 37. In 
this case the pectin component is regarded as the fiber source and the 
other stabilizers are regarded as thickeners. Casein and whey protein are 
selected proteins for the composition, used at a level of 0-5%. The oil 
sources for use in the product are shown at column 5, lines 44-46. Up to 
35% fat is disclosed for use at column 5, line 9. The pH of the emulsion is 
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shown at column 2, line 58. The use of egg white is contemplated at 
column 5, line 17. Claim 1 appears to differ from Hercules in the recitation 
of the use of an insoluble fiber in the emulsion, in the recitation of the use 
of a viscosity building emulsifier. Fischer teaches the use of fruit fibers, 
such as Herbacel AQ, in foods. Herbacel AQ plus is disclosed as a source 
of plant cell wall materials or dietary fibers, such as cellulose, hemicellulose 
and pectin. Applicant defines Herbacel AQ as a source of insoluble dietary 
fiber at page 7, lines 9-1 1 of the specification. Fischer discloses Herbacel 
AQ as useful in applications that include products where viscosity 
enhancement or thickening is acceptable. With the references of Hercules 
and Fischer before him, it would have been obvious to one of ordinary skill 
in the art to select Fischer's Herbacel as a pectin source for Hercules in 
order to provide a salad dressing with an enhanced viscosity. It would also 
have been obvious to utilize the pectin source of Fischer to enhance the 
nutritional quality of the salad dressing by providing a source of insoluble 
dietary fiber to the dressing. It is appreciated that the protein in Hercules is 
not described as being "viscosity-building" but no unobvious or unexpected 
result is seen from this feature because both whey and casein are defined 
as viscosity building emulsifiers in the specification. Further Lowe is relied 
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upon to teach that casein is a well-known emulsifier for foods. Similarly 
egg white is also used as an emulsifier in foods. It is appreciated that HLB 
is not mentioned but an HLB of greater than about 8 is known in the art as 
defining oil in water emulsifier and Schwartzberg is relied upon to support 
this assertion. So the emulsifier would be an expected to have the HLB 
value of the claims. No unobvious or unexpected result is seen from the 
selection of the particular dairy base of claim 2. 

The product is made by mixing the ingredients together (page 5, lines 
40-47) to form a coarse emulsion, and then emulsifying the ingredients in a 
colloid mill. It is also appreciated that the settings from the homogenizer 
are not mentioned but to use one type of colloid mill over another would 
have been an obvious matter of choice with regard to the particular 
homogenizing apparatus that is available. It is also appreciated that the oil 
droplet size of the composition is not mentioned but the homogenization 
process would have been expected to provide an oil droplet size that is 
within the droplet size of the claims, particularly when a stable emulsion is 
formed. 

Claims 1-7, 9-10 and 12-13 are rejected under 35 U.S.C. 103(a) as 
being obvious over Aquino (2005/0089621). 
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The applied reference has a common inventor with the instant 
application. Based upon the earlier effective U.S. filing date of the 
reference, it constitutes prior art only under 35 U.S.C. 1 02(e). This 
rejection under 35 U.S.C. 103(a) might be overcome by: (1) a showing 
under 37 CFR 1 .132 that any invention disclosed but not claimed in the 
reference was derived from the inventor of this application and is thus not 
an invention "by another"; (2) a showing of a date of invention for the 
claimed subject matter of the application which corresponds to subject 
matter disclosed but not claimed in the reference, prior to the effective U.S. 
filing date of the reference under 37 CFR 1 .1 31 ; or (3) an oath or 
declaration under 37 CFR 1.130 stating that the application and reference 
are currently owned by the same party and that the inventor named in the 
application is the prior inventor under 35 U.S.C. 1 04, together with a 
terminal disclaimer in accordance with 37 CFR 1 .321 (c). This rejection 
might also be overcome by showing that the reference is disqualified under 
35 U.S.C. 1 03(c) as prior art in a rejection under 35 U.S.C. 1 03(a). See 
MPEP § 706.02(l)(1) and § 706.02(l)(2). 

Aquino discloses reduced oil emulsion with viscosity building 
emulsifier. The viscosity building emulsifier is disclosed in paragraph 30 to 
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include 50% protein. Thickeners are mentioned in paragraph 35. Insoluble 
fibers are mentioned in paragraph 27. The extent of oil in the composition 
is disclosed in paragraph 24. The way the emulsion is made is shown in 
paragraph 52. 

The rejection of the claims over Farrer in view of Han has been 
dropped for the reasons argued by applicant. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Carolyn A Paden 
whose telephone number is (571) 272-1403. The examiner can normally 
be reached on Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, D. Lawrence Tarazano can be reached by dialing 
571 -272-1 51 5. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
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system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 



/Carolyn Paden/ 
Primary Examiner 1781 



